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T.10. Cabenvgpenso, kano. iopuo. Hayx

Hoesocubupckuti hunuan Mockosckou akademuu Cnedcmeennozo komumema Poccutickou @edepayuu

YYACTUE NOHATbIX B CAEACTBEHHbIX AEUCTBUAX

OBpPEMEHHAsi YTOJIOBHO-TIpOLECCyanbHasl CH-
cTeMa CIOKMIIACH TaKUM 00pa3oM, uTo B pAze
CIy4aeB 3aKOHOATENb BLIHYK/EH NPHBIEKATH

rpakiad B YIOJIOBHO-TIPOLECCYAJIbHBIE OTHOIIEHHS

JUIS BBITIOJTHEHHS POJTH TIOHATHIX, 071HAaKO HH KoHCTHTY-

wnst, HH YIIK PD He 3akpeninsaioT 00A3aHHOCTH Ipax-

JlaH OKa3bIBaTh COJIEHCTBHE [PAaBOOXPAHHUTENILHEIM

opranaM B Ooprbe ¢ mpecTynHocThIO. YacTH4HO 3TO

CBSI3aHO C TEM, YTO C MOMEHTA MOSIBIEHHS JAHHOTO HH-

crutyTta B Poccun, a mmenno ¢ cepennnbl XVII B. u 10

HACTOAIIEr0 BPEMEHH, OH He MpeTepreBas 3HAYUTE b=

HBIX M3MeHEHHI. B MCXOQHOM BHJIE OH TIepekMi pac-

naj ABYX KPYMHEHIIHX TOCYIapCTB H «IEpeKoueBan

B COBpeMeHHblE HOPMATHBHO-TIPAaBOBbIE aKThl PoccHii-

ckoil Menepatvu.

PernameHTanuss MHCTHTYTA MOHSATHIX 3aKperjeHa
B cT. 170 VIIK P®, rae onpezaenen mWHPOKHi epedeHb
CJIE[ICTBEHHBIX JIEHCTBHI ¢ MX yyacTHeM. Kak npaBuio,
3TO JIBA JIMLA, KOTOpble 00s3aHbl YIOCTOBEPHTL (aKT,
XOI M pPe3ylbTaThl JAeHCTBHI, MPH MPOU3BOICTBE KOTO-
pbIX OHH MPHCYTCTBOBAIH. K ciIeACTBEHHBIM JEHCTBH-
sIM, KOTOpbIe MOTYT ObITh [IPOBEEHBI C YYaCTHEM MOHS-
TBIX, OTHOCSATCS: OCMOTP, CJIEICTBEHHBIH IKCTIEPHMEHT,
00BICK, BbIEMKa, KOHTpPOJb M 3allUCh [EPEroBOpPOB,
npeibsBIeHHE Ul OMO3HAHHs, MPOBEpKa MOKa3aHHi
Ha MeCTe U HaJIoKeHHe apecTa Ha uMymiecTBo. OHaKo
CITHCOK HE SIBJIAETCS] HCYEPIBIBAIOIINM, H 3aKOHOAATENb
MpeIOCTaBIIsET CIIE/IOBATEIIO B 3TOM BOIPOCE CaMOCTO-
ATEIBHOCTD, MOITOMY CJIE/IOBATENb BIIPABE MPHBIIEKATh
JHIl B Ka4eCTBe MOHATHIX M TPH TPOBEJACHHH HHBIX
CJIEJICTBEHHBIX IEHCTBHH. Y4acTHe MOHATHIX B JApYy-
IMX CJIEJACTBEHHBIX AEHCTBHAX BO3MOKHO MO XojaTaii-
CTBY YYACTHHKOB YTOJIOBHOTO CYONPOH3BOACTBA (4. 2
ct. 170 VIIK PD).

[TonaraeM, 94TO y4acTHe TTOHSTHIX — 3TO JCHCTBHE,
KOTOpO€ yaocToBepsieT (DakT 3aKOHHOCTH TPOBEIEHHS
TexX WIH HHBIX CJIEJICTBEHHBIX AelcTBHi. Hu B koem
cllydae He ClledyeT pacCMaTpuBaTh yYAaCTHE MOHATHIX
KaKk (opmy KOHTpoIs (0OLIECTBEHHOrO KOHTPO/A) 3a
NIeSITENbHOCTBIO ClIeI0BATENs.

HekoTopble yueHble MPOLECCYalIHCThbl CYMTAIOT, YTO
HHCTHTYT MOHATHIX AOJDKEeH ObITh ynpasjaHeH. Hanpu-
mep, T.M. TapunoB cuuTaer, 4TO «MHCTUTYT MOHATHIX
J0JKEH OBbITh YIIpa3/IiHeH, a HA CMEHY eMy He0OXOAHMBI
HHbIE TpoLeccyanbHble (hOpMbI ACTTOHHPOBAHHA H 00e-
Cre4yeHus J10CTOBEPHOCTH loKa3aTensctsy [ 1, ¢. 128].

[To muenuto A.B. Makcumenko u P.M. IlleBuosa,
GHHCTHTYT TMOHATBIX — 3TO HE TOJbLKO apXau4yHOE siB-

JICHHE B OTCYECTBEHHOM YTOJIOBHO-TIPOLIECCYAILHOM
3aKOHOJATEIHCTBE, HO M KPaiHe HEeraTHBHBIH MepexH-
ToK» [3, c. 34].

Cnpasemnuso ormedaet B.B. lllapyn, uto neobxo-
JINMO MCKITIOYHTH 00A3aHHOCTE Y4acTHs MOHATHIX MPH
NpOBEJICHHH OCMOTpa Tpyma M JKcrymanuu (ct. 178
VTIK P®d), a Takke NpeabsABICHHH U1 ONO3HAHHS TPY-
na (ct. 193 VIIK P®), koraa 310 TECHO CBA3aHO C MCH-
X03IMOIMOHATLHBIM COCTOSIHHEM MOHATHIX [4, c. 13].

Bo ®panumn, I'epmanun, Bennkobpurannn yua-
CTHE TMOHATBHIX B J0CY/1I€0HOM TPOU3BOJICTBE HE Tpe/l-
ycmoTtpeno. bonee Toro, Bce Gosblie CrEUHAINCTOB
(MPaKTHKOB) CTAJIM pacCMaTPHBATh TEXHHYECKHE CPe/l-
CTBA KaK aJIbTEPHATUBY HHCTHTYTA MOHATBIX, CCHLIAACH
Ha HECOBEPILEHCTBO 3aKOHOAaTeNbeTBa [2, ¢. 46-49].

B cnencTBeHHOH NpakTHKE MHOKECTBO CITyqaes,
KOT/Ia CJIeZI0BaTeNIN CTATKHBAIOTCS ¢ MpobieMaMH y4a-
CTHSI OHATHIX, HAPAMEP, B XOZI€ JUTHTENILHOTO 00bICKa
(Mo npoxomKHTENbHOCTH Dollee 4 YacoB), MOHATHIE OT-
Ka3bIBAKOTCS MPHUCYTCTBOBATH CTOJIb MPOAOIKHTENBHOE
BpeMsl, MPOCAT HX 3aMEHHTb WIJIM J1aTh BO3MOMKHOCTb
OTJIYYHTHCS, TAK CKa3aTh, BBIATH Ha nepepbiB. OnHako
NEHCTBYIOLIEE YTOJIOBHO-TPOLIECCYAIbHOE 3aKOHOA-
TEJILCTBO HE MPEAyCMAaTPUBAET 3aMEHY MOHATHIX MPH
MPOBEJICHNH ClIeICTBeHHOT0 AelcTBuA. Ha Haw B3z,
TaKo# TMOJIXOJ 3aKOHOJATENs BIOJHE ODOCHOBaH, T.K.
B CJIydasiXx 3aMeHBI TOHATBIX TEPSET CMBICT BECh XOI
NpOBe/IeHHsI CIIEICTBEHHOTrO JIEHCTBUSA, a4 B MOCIeNy-
IOIIEM BJIEYET HEIOMYCTHMOCTh JAHHOTO J0Ka3aTellb-
CTBa, KaK 1oJjiy4eHnoro ¢ Hapymennem Hopm YIIK PO.

[Tpu npon3BoACTBE 00BICKA B JKHIIHIIE MOKET BO3-
HHKHYTb Psi/i BOIPOCOB, CBA3aHHBIX C 00CTOATENbLCTBA-
MM YaCTHOM YKM3HH JIMLA, B JKHJIKILE KOTOPOTO MPOH3-
BOAMTCS 0OBICK, €ro JHYHOH M (HIH) ceMeiHoH Tai-
HOM, 00CTOATENBLCTBAMM YaCTHOM MKH3HU JPYTHX JIHIL.
B naHHBIX cly4asx cieqoBaTenb (J03HaBaTellb) 0I-
KeH TIPHHATH MEpPBI K TOMY, YTOOBI MOHATBIMHA He ObLIH
pasrialieHbl BBISBICHHBIE B XO[€ OObICKA yKa3aHHBIE
BbILIE ODCTOATENLCTBA.

B HacTosiiee BpeMs Cpeiu y4eHbIX (J1a ¥ MpakTH-
KOB) LIMPOKO 00CYaeTcsi BONPOC O 3aMEHE y4acTus
MOHATBIX HA MPUMEHEHHE B XOJ€ CJEJACTBEHHOrO Jeii-
CTBHsl Pa3NNYHBIX TEXHHYECKMX CPEJICTB XO[Aa M pe-
3yNBTATOB CHEACTBEHHbIX JeiicTeuii. Ilpencrasisercs,
YTO J@HHBIH aCMeKT sABIAETCSA MNEepCreKTHBHBIM M 110-
CTYMHbIM C YYETOM HOBEHIIMX TEXHOJOTHH CpeaCTB
sujieosanucu 1 gporopukcanun. OQHAKO U B ITHX Mpe-
00pa30BaHUsX MOrYT BO3HHKHYTb NpoOnembl, B 4act-
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